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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE; SONITPUR 

AT TEZPUR 
 

 
 

Present  : Dr.M. Baruah, 
                     Chief Judicial Magistrate, 

                     Sonitpur, Tezpur. 
         

 
M.R. CASE NO. 15 of 2013 

U/s.125 of Cr.P.C. 
 

 
                                    Smti Mitali Mandal 

 

                                                  -Vs- 
 

                                    Sanjib Mandal 
  

 Advocate appeared 
 

 
For the petitioner   :  Sri A. Bhuyan, Advocate.  

 
For the Opposite party           :       Smt. M. Bhagawati, Advocate. 

 
Date of evidence                   :       3-12-2013. 

 
Date of argument                  :   30-10-2014. 

 

Date of judgment                  :    20-11-2014. 
 

 
 

                                J    U    D   G   M    E   N    T 
 

 
   This is a case U/s.125 of Cr.P.C. filed by petitioner 

Mitali Mandal for maintenance. 

1.                      The case of the petitioner in brief is that she got 

married with the opposite party on 10-3-1999 at Singri Shiv Mandir as 

per Hindu rites. After their marriage, the petitioner and the opposite 

party started living as husband and wife in the residence of the opposite 

party and out of their wedlock she gave birth to a female child on 1-9-

1999.  After few days of their marriage, misunderstanding arose 

between them as a result she was compelled to leave the residence of 

the opposite party.  On 28-6-09 she left the residence of the opposite 

party along with her female child and took shelter in her parental 

house. Now she is residing in a rented house at Rubber Bagan.  Though 

the family members and well wishers of both the parties tried for 

reconciliation but it fails and they filed a Divorce case bearing Title Suit 
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No.52/10 on 3-9-10 before the District and Sessions Judge, Sonitpur, 

Tezpur and the Hon’ble Court allowed the decree of the said divorce 

case and directed the opposite party to pay Rs.2000.00 (Rupees two 

thousand) per month to the petitioner through bank. In spite of order of 

the Court the opposite party only once paid Rs. 2000.00 to her on 12-

10-12 and thereafter he never paid any money to her.  The petitioner   

is facing hardship in maintaining herself and her school going child. The 

opposite party is working in the C.P.W.D. office and he did not pay the 

amount with intention to harass her. The petitioner also sent advocate 

notice to the opposite party for not paying the money but no reply was 

sent by the opposite party.  Hence she prays to pass an order directing 

the opposite party to pay the money as fixed earlier.                                                                                                                                                             

 

2)  The Opposite party   upon receipt of the notice filed written 

objection. The opposite party in his written objection stated that the 

petitioner filed this false case only to harass him.  The petitioner is 

ambitious of name and fame and after their marriage she worked in a 

Tax Consultancy Firm for which she could not take care of her daughter. 

Though the opposite party asked her to leave the firm but she refused it 

for which they had to file divorce case. After filing of the divorce case 

the opposite party started depositing Rs.2000.00 for maintenance of his 

daughter in the bank account No.02440110002407 at UCO Bank, 

Tezpur.   The petitioner spent the entire amount for herself for which 

the child returned to the house of the opposite party and now staying 

with him since last 8 months.  The opposite party also filed a case 

before the Court of District and Sessions Judge on 13-12-12 for 

guardianship of the child which is pending.  The opposite party paid 

Rs.2000.00 for maintenance of her child  but   the child is presently 

staying with him  for which question of paying Rs.2000.00 to the 

petitioner does not arise. The petitioner has been working in the Tax 

Consultancy Firm and earns Rs.5000.00 per month and he works as 

daily worker in the C.P.W.D. Office and earns a little remuneration.  The 

petitioner filed this case only to harass him and hence she is not 

entitled to get maintenance as prayed. 

 

3)   The petitioner, to prove her case, adduced herself as 

P.W.1. The opposite party also adduced two witnesses including himself 

as D.W.1 and D.W.2.             
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4).   Points for Determination 

 

   The points for determination in the instant case are :- 

 

(1) Whether the Opposite party having sufficient 

means had refused or neglected to maintain his 

wife (petitioner) who is unable to maintain 

themselves? 

(2) Whether the Petitioner is entitled to 

maintenance? If  so, what should be the quantum 

of maintenance? 

                 (3) Whether the instant petition is maintainable? 

 

5).   Discussion, Decision and Reasons thereof  

 

  The petitioner Smti Mitali Mondal Deka deposed as PW-1 

and she stated that she got married to the opposite party on 10 March, 

1999. She gave birth to a  gave child and she is presently 13 years of 

age. Later on she could come to know that her husband had an illicit 

relation with a Nepali woman. She had dispute with the opposite party 

and on 28-6-09 she along with her daughter left the opposite party. She 

and her husband filed a mutual divorce petition before the District 

Judge. Ext-1 is the record of Title Suit (D) No.52/2010 and Ext-1(1) is 

their joint petition. In Para No. 8 of Ext-1(11) of the petition it is 

mentioned that a monthly maintenance of Rs.2000/- would be paid to 

her and in case there is increase in the earning of the opposite party 

then he would enhance the maintenance allowance. As per the mutual 

petition the Hon’ble District Judge passes an order on 23-8-12 granting 

her Rs.2000/- towards monthly maintenance. The opposite party paid 

Rs.2000/- once and stopped to pay the maintenance amount per 

month. Her daughter was taken by the opposite after the order was 

passed. So she prays to direct the opposite party to pay Rs.2000/- per 

month. The opposite party works at CPWD. 

  During cross examination she stated that after divorce she 

stays at her father’s residence at Kamarchuburi. Sometime she stays in 

a rented house at Rubber Bagan. She denied that she worked in a 

consultancy firm to which the opposite objected. She did not seek for 

maintenance separately for her daughter. The maintenance was for her. 

She denied that since is working in the consultancy firm so to opposite 

party told her that he would pay maintenance only to her daughter. The 
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opposite party has taken her daughter and he has filed a case for 

guardianship and she received notice. She stated that she has filed this 

maintenance petition because the opposite party has not paid Rs.2000/- 

to her per month as per the agreement made in Divorce Case. she 

denies that she works in a consultancy firm and earns Rs.5000/- per 

month.  

 

  The opposite party adduced evidence of himself and his 

daughter. The DW-1 Sri Sanjib Mandal deposed that after his marriage 

with the petitioner they did not have good understanding. They had a 

little daughter and she was asked to leave the job which she did not 

agree. Thereafter they agreed for mutual divorce. As their daughter was 

studying in Class-V and was staying with the petitioner, so he agreed to 

pay Rs. 2000/- per month to his daughter. He was paying the money. 

The petitioner used to give mental and physical harassment to his 

daughter and his daughter fled away and is presently staying with him. 

So he stopped paying Rs.2000/- to the petitioner. He further stated that 

he is a daily worker and he gets salary when he remains on duty. He 

stated that the petitioner is not entitled to maintenance.  

  During cross examination he stated that he works as a 

casual employee under the CPWD. He admits that in Ext-1 there is no 

mention that the amount of Rs.2000/- is to be paid only to his 

daughter. He also admitted that in the said petition it is mentioned that 

he would not claim custody of his daughter.  

  DW-2 Smti Sanjana Mondal deposed that her mother is 

working in the Tax Office of Dipjyoti Baishya after her parents got 

divorce. She deposed some incident to show that her mother has 

relation with Dipjyoti Baishya and she did not like it. So she fled away 

to her father’s residence and is presently staying with her father.  

 

6).  The learned counsel for the petitioner submitted that the 

opposite party has not paid the monthly maintenance of Rs.2000/- 

which he had agreed upon at the time of mutual divorce. The Ext-1 is 

the petition of mutual divorce.  The opposite party works in the CPWD 

Department and has able means to maintain the petitioner. The 

opposite party has neglected the petitioner and has not paid the 

maintenance allowance. He further stated that the petitioner being a 

divorce is entitled to maintenance from the opposite party. He 

submitted the decision of the Hon’ble Supreme Court reported in 1995 

STPL(LE) 20704 SC. 
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  The Learned counsel for the opposite party submitted that 

the petitioner has claimed the money which was agreed upon in the 

divorce case.  The Ld. Counsel submitted that the petitioner cannot file 

a petition u/s 125 Cr.P.C. to direct the opposite party to pay 

maintenance amount which was agreed upon in the divorce case. 

Moreover the daughter of the petitioner is presently staying with the 

opposite party.   

   

7).  I have thoroughly perused the evidence of the witnesses.  

After hearing argument of the ld. advocate for the petitioner’s  and the 

opposite party, I found that the petitioner in her petition stated that the 

opposite party did not pay monthly maintenance of Rs.2000/- as agreed 

upon in the mutual divorce for which she is facing difficulties and so she 

prays allow maintenance of Rs.2000/- . In her evidence the petitioner 

stated that she has filed this petition for maintenance because the 

opposite party has refused to pay the monthly maintenance @Rs.2000/- 

per month as agreed upon in the divorce case.  A divorce woman is 

entitled to maintenance from her ex-husband. The Hon’ble Supreme 

Court in a case reported in 1995 STPL(LE) 20704 SC (Vasnamala- vs - 

H.M. Ranganatha Bhatta) has held that in a case of divorce of mutual 

consent, the divorce woman is entitled to maintenance. But the fact in 

this case is that the petitioner has sought for the maintenance of the 

amount as agreed upon in the mutual divorce case which the opposite 

has refused to pay.  

8).  Now point needs to be decided is whether this court can 

direct the opposite party to make payment for the amount he had 

agreed upon to pay in the divorce case? or whether the petitioner can 

claim the amount which the opposite party agreed to pay in the divorce 

case and has not paid by filing a petition u/s 125 Cr.P.C.   

  In the Title Suit (D) No. 52/10 the Hon’ble District Judge 

had dissolved the marriage of the petitioner and the opposite party by a 

decree of divorce by mutual consent u/s 13 (B) of Hindu Marriage Act. 

In the said order it is clearly mentioned that the opposite party would 

pay Rs.2000/- per month, through bank account to the petitioner within 

10 days of every month.  Therefore the nonpayment of the 

maintenance is a violation of the order of the Hon’ble District Judge. 

The petitioner ought to have raised the matter before the appropriate 

forum for redressal.  I found that this court cannot direct the opposite 

party to make payment which he had refused or has not paid to the 

petitioner as agreed upon in the mutual divorce petition. The petitioner 
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has every right to file petition u/s 125 Cr. P.C to claim maintenance but 

the petitioner cannot seek relief u/s 125 Cr.P.C. for the amount not paid 

by the opposite party as directed in the divorce case.  

9).   Therefore I found that the petitioner is not entitled to the 

relief claimed under the fact and circumstance of this case. The instant 

petition is not maintainable. She is at liberty to file a fresh case claiming 

maintenance.  

 

10).  The M.R. Case is dismissed as not maintainable. 

     

 11).  The judgment is prepared and typed by me.  

 

12).   A copy of the judgment be given free to the petitioner. 

  

13).  Given under my hand and seal of this court on this 20th day 

of November, 2014. 

 

 

 

 

 

                (Dr. M Baruah) 

                   Chief Judicial Magistrate, 
                Sonitpur, Tezpur. 

  

 

 


